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STATEMENT OF THE CASE 
Nature of the Case 
David X. Marciel appeals from the judgment entered upon the district 
court's orders denying his motions to appoint counsel and summarily dismissing 
his petition for post-conviction relief. 
Statement of Facts and Course of Proceedings 
Marciel pleaded guilty to felony burglary, and the district court withheld 
judgment for two years, placing Marciel on probation. (R., p. 15.) The state later 
charged Marciel with violating probation; the district court revoked probation, 
withheld judgment, and imposed a unified term of ten years in prison with two 
years fixed. (R., p. 15.) The district court retained jurisdiction, after which the 
court again placed Marciel on probation and suspended sentence. (R., p. 16.) 
The state charged Marciel with another probation violation, and the district court 
again revoked probation. (R., p. 16.) Marciel did not appeal. Eight and a half 
years after entry of the withheld judgment, Marciel filed a petition for post-
conviction relief. (R., pp. 3-7.) 
In his petition, Marciel alleged ineffective assistance of trial counsel for 
failing to adequately advise him about his case, such that his guilty plea was not 
knowing or voluntary. (R., p. 5.) According to Marciel, his trial counsel "led [him] 
to accept a plea bargain that was not in [his] best interests." (R., p. 6.) Marciel 
requested appointment of counsel to assist him in his petition. (R., pp. 10-12.) 
The district court entered a Memorandum Decision and Order Denying 
Appointment of Counsel. (R., pp. 15-16.) Marciel attempted to appeal the 
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district court's decision and filed a request for counsel on appeal. (R., pp. 18-
24.) The district court denied Marciel's motion noting its denial of Marciel's 
request for post-conviction counsel was not an appealable order. (R., pp. 26-
27.) The district court also entered a Notice of Intent to Dismiss Marciel's 
petition for post-conviction relief, in which the court gave Marciel 20 days to 
respond. (R., pp. 29-31.) Receiving no response, the district court entered a 
notice of Final Dismissal, and a Final Judgment. (R., pp. 33-36.) Marciel timely 
appealed. (R., pp. 38-40.) 
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ISSUES 
Marciel states the issues on appeal as: 
1. Did the District Court Error in dismissing the Appellants Petition for 
Post-Conviction Relief? 
2. Did the District Court Error in Denying the Appellants request for 
appointment of counsel on behalf of the Appellant's Petition for 
Post-Conviction Relief? 
3. Did the Honorable Judge Cheri C. Copsey error in not self-
disqualification in presiding over the Post-Conviction Petition. 
(Appellant's brief, pp. 1-2 (verbatim).) 
The state rephrases the issues as: 
Has Marciel failed to show error by the district court in failing to self-disqualify, in 




Marciel Has Failed To Show The District Judge Erred In Denying His Request To 
Appoint Counsel, In Summarily Dismissing His Petition For Post-Conviction 
Relief, Or In Not Disqualifying Herself 
A. Introduction 
Marciel challenges the district court's denial of his request for counsel to 
represent him on his petition, the dismissal of his petition, and the district judge's 
asserted failure to "self-disqualif[y]" from presiding over the petition. (Appellant's 
brief, pp. 1-2.) Marciel's arguments fail. Application of the law to the facts 
supports the district court's determination that Marciel failed to establish the 
possibility of a valid post-conviction claim that would entitle him to the 
appointment of counsel, or to an evidentiary hearing on his petition. Marciel has 
also failed to show the district judge erred in presiding over the petition. 
B. Standard Of Review 
A claim for post-conviction relief is subject to summary dismissal pursuant 
to I.C. § 19-4906 "if the applicant's evidence raises no genuine issue of material 
fact" as to each element of petitioner's claims. Workman v. State, 144 Idaho 
518, 522, 164 P.3d 798, 802 (2007) (citing I.C. § 19-4906(b), (c)); State v. 
Lovelace, 140 Idaho 53, 72, 90 P.3d 278, 297 (2003). Although a court must 
accept a petitioner's unrebutted allegations as true, it need not accept mere 
conclusory allegations, unsupported by admissible evidence, or conclusions of 
law. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing Ferrier v. State, 135 
Idaho 797, 799, 25 P.3d 110, 112 (2001 )). 
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The decision to grant or deny a request for court-appointed counsel to 
represent a post-conviction petitioner pursuant to I.C. § 19-4904 is discretionary. 
Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004); Hust v. 
State, 147 Idaho 682, 683, 214 P.3d 668, 669 (Ct. App. 2009). "In reviewing the 
denial of a motion for appointment of counsel in post-conviction proceedings, 
'[t]his Court will not set aside the trial court's findings of fact unless they are 
clearly erroneous. As to questions of law, this Court exercises free review."' 
Charboneau, 140 Idaho at 792, 102 P.3d at 1111 (quoting Brown v. State, 135 
Idaho 676, 678, 23 P.3d 138, 140 (2001 )). 
The applicability of a statute of limitations to an action under a given set of 
facts is a question of law subject to free review on appeal. State v. O'Neill, 118 
Idaho 244, 245, 796 P.2d 121, 122 (1990); Cochran v. State, 133 Idaho 205, 
206, 984 P.2d 128, 129 (Ct. App. 1999). 
C. Marciel Has Not Demonstrated Error By The District Court In Denying His 
Request For Counsel Or In Summarily Dismissing His Petition 
A request for appointment of counsel in a post-conviction proceeding is 
governed by I.C. § 19-4904. Although the decision to grant or deny a request for 
counsel is discretionary, counsel should be appointed to assist the petitioner in 
developing his claims if the petitioner qualifies financially and "alleges facts 
showing the possibility of a valid claim that would require further investigation on 
the defendant's behalf." Swader v. State, 143 Idaho 651, 654, 152 P.3d 12, 15 
(2007); Charboneau, 140 Idaho at 793,102 P.3d at 1112. 
If the petition's claims are so patently frivolous that there appears no 
possibility they could be developed into a viable claim even with the assistance 
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of counsel and further investigation, the court may deny the request for counsel 
and proceed with the usual procedure for dismissing meritless post-conviction 
petitions. Workman v. State, 144 Idaho 518, 529, 164 P.3d 798, 809 (2007). As 
part of the usual procedure, where the district court "decides that the claims in 
the petition are frivolous, it should provide sufficient notice regarding the basis for 
its ruling to enable the petitioner to provide additional facts, if they exist, to 
demonstrate the existence of a non-frivolous claim." Hust, 147 Idaho at 684, 214 
P.3d at 670 (citing Charboneau, 140 Idaho at 793, 102 P.3d at 1112; Swader, 
143 Idaho at 653-54, 152 P.3d at 14-15). If the petitioner fails to respond 
alleging facts raising the possibility of a valid claim, the court may deny the 
request for counsel and summarily dismiss the petition. Workman, 144 Idaho at 
529, 164 P.3d at 809; Hust, 147 Idaho at 684, 214 P.3d at 670. 
A petition filed beyond the statutory limitation period is frivolous, such that 
its dismissal is justified. Hust v. State, 147 Idaho 682, 684, 214 P.3d 668, 670 
(Ct. App. 2009). Idaho Code § 19-4902(a) requires that a post-conviction 
proceeding be commenced by filing a petition "any time within one (1) year from 
the expiration of the time for appeal or from the determination of an appeal or 
from the determination of proceedings following an appeal, whichever is later." 
Absent a showing by the petitioner that the limitation period should be tolled, the 
failure to file a timely petition for post-conviction relief is a basis for dismissal of 
the petition. Rhoades v. State, 148 Idaho 247, 220 P.3d 1066 (2009); 
Evensiosky v. State, 136 Idaho 189, 30 P.3d 967 (2001); Kriebel v. State, 148 
Idaho 188, 190, 219 P.3d 1204, 1206 (Ct. App. 2009). 
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In considering Marciel's request for counsel, the district court evaluated 
the petition and determined it was "frivolous on its face," on both the merits and 
because it was time-barred. (R., p. 16.) The record shows that Marciel filed his 
petition more than eight and a half years after his conviction became final - more 
than seven and a half years after his deadline to petition for post-conviction relief 
under I.C. § 19-4902(a). (R., pp. 3, 15.) Marciel presented no evidence that his 
petition was timely or that the limitation period should toll. 1 (See R., pp. 29-31.) 
Because the petition was barred by the statute of limitation, it was not an action 
a .person with means would have pursued at his own expense, and was therefore 
frivolous. See Swader, 143 Idaho at 654, 152 P.3d at 15. Accordingly, Marciel 
has failed to show error in the denial of his request for counsel, or in the 
summary dismissal of his petition. 
D. Marciel Has Failed To Show The District Judge Erred In Not Recusing 
Herself From Considering His Petition 
Marciel also asserts the district judge erred by not "self-disqualif[ying] in 
presiding over the Post-Conviction Petition." (Appellant's brief, p. 2.) There is no 
right to disqualify an assigned judge in a post-conviction proceeding - without 
cause - where the assigned judge is the one who presided over the underlying 
criminal case. I.R.C.P. 40(d)(1)(1)(ii); see Smith v. State, 126 Idaho 106, 108-09, 
1 Marciel asserts, on appeal, that his trial counsel withheld information about his 
case until March 9, 2012, after which he promptly filed his petition. (Appellant's 
brief, pp. 5, 12.) To the extent Marciel intended to assert this as justification for 
his petition's seven-and-a-half-year delay, Marciel failed to include this fact in his 
petition. (Appellant's brief, pp. 3-7; see R., pp. 3-7.) And significantly, Marciel 
failed to assert this fact in response to the district court's notice of intent to 
dismiss - which Marciel acknowledges receiving - within the time allowed. 
(Appellant's brief, p. 5; see R., pp. 3-7.) 
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878 P.2d 805, 807-08 (Ct. App. 1994). A petitioner may move to disqualify an 
assigned judge for cause under I.R.C.P. 40(d)(2). However, where a petitioner 
fails to do so during post-conviction proceedings, the matter is waived and 
cannot be raised for the first time on appeal. Smith, 126 Idaho at 109, 878 P.2d 
at 808. There is no indication in the record that Marciel asked the assigned 
judge to disqualify herself during post-conviction proceedings. Under Smith, 
Marciel's claim is waived. kL 
CONCLUSION 
The state respectfully requests that the Court affirm the orders denying 
counsel and summarily dismissing Marciel's petition for post-conviction relief. 
DATED this 3rd day of December, 2013. 
DA~ 
Deputy Attorney General 
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